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10.8 Unusual Incidents, Including Abuse, Exploitation, or Neglect of People with Disabilities
See BPM 22.7 Reporting Accidents; Suspected Wrongdoing or Violations of Law; Security Incidents; Abuse, Neglect, and Exploitation; and Other Reportable Incidents for procedures.
10.8.1 Overview

Unusual incidents or allegations, which may include allegations of abuse, exploitation, or neglect of people with disabilities, are brought to DRS’s attention through a variety of sources; for example,

· DRS staff, 

· provider staff, 

· consumers, 

· other agencies, 

· news media, or 

· anonymous sources. 

DRS hasprocedures to help staff and ensure the appropriate and timely reporting of these incidents or allegations.

Reporting Abuse, Exploitation, or Neglect of a Person Who Is Elderly or Disabled—Texas law requires that any person who believes that there has been abuse, exploitation, or neglect of a person 65 years old or older, a person with a disability who is 18 years old or older, or a person with a disability who is 18 years old or younger and who has been granted authority by the courts to manage his or her own affairs, must report the alleged abuse, exploitation, or neglect to the appropriate authorities for investigation.

Reporting Abuse, Exploitation, or Neglect of a Child

Texas law requires that any person who believes that a child under the age of 18 years old has been or may be abused or neglected must report the alleged abuse or neglect to the appropriate authorities for investigation.

10.8.2 Authority

DRS procedures for handling unusual incidents are authorized by

· Chapter 48, Human Resources Code, VTCA, which provides that 

· a person who has cause to believe that a person with a disability has been abused, exploited, or neglected, and knowingly fails to report the abuse commits a Class A misdemeanor; and 

· a person who files a report of abuse, exploitation, or neglect, participates in an investigation, or testifies or otherwise participates in any judicial proceeding that arises from a petition, report, or investigation is immune from civil or criminal liability on account of his or her petition, report, testimony, or participation, unless the person acted in bad faith or with a malicious purpose; and 

· Texas Health and Safety Code Section 571.0065 

10.8.3 Definitions

Abuse—the negligent or willful infliction of injury, unreasonable confinement, intimidation, or cruel punishment with resulting physical or emotional harm or pain; or sexual abuse, including any involuntary or nonconsensual sexual conduct that would constitute the offenses of indecent exposure or assault, committed by the person's caretaker, family member, or other individual who has an ongoing relationship with the person.

Exploitation—the illegal or improper act or process of a caretaker, family member, or other individual who has an ongoing relationship with a person who has a disability, using the resources of the person with a disability for monetary or personal benefit, profit, or gain without the informed consent of the person with a disability. This includes taking or misusing Social Security or Supplemental Security Income (SSI) funds.

Neglect—the failure to provide for one's self the goods or services, including medical services, that are necessary to avoid physical or emotional harm or pain, or the failure of a caretaker to provide those goods or services.

Abuse, Exploitation, or Neglect of a Child—includes

· intentional (or threat of) physical, emotional, mental, or sexual harm to a child; 

· exploitation (including the failure to use SSI funds to provide adequate food, clothing, or shelter); and 

· any conduct sufficient to warrant the termination of the child-parent relationship. 

Unusual Incident—any situation that affects

· the safety of a DRS consumer, including 

· fire; 

· health hazard; 

· serious accident; and 

· allegations of abuse, exploitation, or neglect; 

· the quality of the services a consumer receives; or 

· whether DRS funds are being spent appropriately. 

10.8.4 Reporting Unusual Incidents

DRS management and staff report unusual incidents according to the following guidelines.

All DRS Employees
1. immediately upon becoming aware of any unusual incident, report the incident to their immediate supervisor (or, in supervisor's absence, to the supervisor's supervisor). 

2. immediately upon becoming aware of an incident that may involve abuse, exploitation, or neglect of a person with a disability (a DRS consumer or others) 

· discuss the incident with their immediate supervisor (or, in the supervisor's absence, to the supervisor's supervisor) to determine whether there is reasonable cause to report to an enforcement and/or regulatory agency; 

· if there is reasonable cause to do so, call in a report to the appropriate enforcement and/or regulatory agency (see sections below); 

· whether or not a report is made to the enforcement and/or regulatory agency, within 24 hours, or as soon as possible, complete a DARS3519, Report of Alleged Abuse, Exploitation, or Neglect of Persons with Disabilities and submit it to their immediate supervisor; and 

· fax or email a copy of the DARS3519 to DARS Legal Services. 

Supervisors
3. immediately upon becoming aware of any unusual incident, ensure through chain of management that the office of the assistant commissioner (AC) is informed. 

AC Office
4. immediately alerts appropriate members of the Executive Management Team; and 

5. immediately begins inquiry procedures, if appropriate. 

10.8.5 Reporting Incidents in Residential Situations

Several state agencies have the statutory authority and responsibility to investigate allegations of abuse, exploitation, or neglect of people who have disabilities in residential settings (see table below). If you are not sure of the appropriate enforcement and/or regulatory agency, contact your regional office.

When reporting suspicions or allegations of abuse, exploitation, or neglect, you must obtain and record the following on the DARS3519, Report of Alleged Abuse, Exploitation, or Neglect of Persons with Disabilities:

· the name of the person taking the information, and 

· the confirmation number of the report. 

	Location of the alleged abuse, exploitation, or neglect
	Report to

	A Department of Aging and Disability Services (DADS)-licensed

· personal care facility, 

· nursing home, 

· adult day care facility, or 

· adult foster care facility. 
	Texas Department of Aging and Disability Services
Complaints Management and Investigations
PO Box 149030, Mail Code E-340
Austin, Texas 78714-9030
800-458-9858

	A Department of State Health Services (DSHS)-licensed facility or program
	Texas Department of State Health Services
Substance Abuse Compliance Group Investigations
1100 West 49th Street
Austin, Texas 78756
Mail Code 2823
800-832-9623

	A DSHS-licensed hospital
	Texas Department of State Health Services
Health Facility Licensure and Certification Group
1100 West 49th Street
Austin, Texas 78756
Complaint Hotline 888-973-0022

	A Mental Health and Mental Retardation (MHMR) facility or MHMR contract facility

The person’s own home

An adult foster care home not licensed by DADS

An unlicensed room-and-board facility
	Texas Department of Family and Protective Services
Statewide Intake
PO Box 149030
Austin, Texas 78714-9030
Voice 800-252-5400
Fax (512) 832-2090


If the contacted agency says it will not accept the report, make the report to the local law enforcement agency. Enter the name of the person who said the agency will not accept the report in the space for "Name of person taking report" on the DARS3519. Also make the report to the professional licensure agency of any licensed professional alleged to have been involved. Document the report on the DARS3519.

10.8.6 Reporting Incidents in Nonresidential Situations

If the alleged abuse, exploitation, or neglect involves someone who provides care to a person, the person’s family member, or anyone else who has an ongoing relationship with the person, report to the

Texas Department of Family and Protective Services
Statewide Intake
PO Box 149030
Austin, Texas 78714-9030
Voice 1-800-252-5400
Fax (512) 832-2090

If the Department of Family and Protective Services will not accept the report, make the report to the local law enforcement agency. Enter the name of the person who said the agency will not accept the report in the space for "Name of person taking report" on the DARS3519. Also make the report to the professional licensure agency of any licensed professional alleged to have been involved, and document the report on the DARS3519.

10.8.7 Responding to Unusual Incident Reports

When a DRS employee makes an initial report of an unusual incident or allegation to the employee's immediate supervisor, the employee must provide as much of the following information as possible (but without delaying the report):

· the nature of the situation; 

· if a provider is involved, the provider’s 

· name, and 

· DRS status (CRP, contractor, proprietary school, etc.); 

· actions proposed or already taken; and 

· whether a particular legislator or elected official is mentioned or affected. 

The supervisor then contacts the regional director, who contacts the assistant commissioner (AC). The AC coordinates as necessary with DRS and DARS Central Office resources such as

· Buyer Support Services, 

· Consumer Services Support, 

· Center for Consumer and External Affairs, and 

· Legal Services. 

The AC may direct that regional staff conduct a full inquiry that may include

· assigning a lead person to follow up and report, with the regional director’s involvement; 

· obtaining a history of the provider, including 

· number of consumers being served; 

· findings of most recent onsite monitoring, if available; 

· prior incidents or investigations; 

· funds spent during the fiscal year or past twelve months; 

· other factors pertinent to the issues involved; and 

· identification of regional staff with provider involvement (liaison counselor, etc.); 

· researching the current alleged situation concerning 

· what happened; 

· the number of consumers involved; 

· when the situation occurred; 

· the impact on DRS, consumers, and employees; and 

· actions the provider is taking to resolve the situation; 

· conducting an on-site visit, if needed; 

· reviewing pertinent provider data, such as consumer files; and 

· if appropriate, using the procedures in 10.8.5 Reporting Incidents in Residential Situations or 10.8.6 Reporting Incidents in Nonresidential Situations to report abuse, exploitation or neglect of persons with disabilities. 

The regional director reports on the results of the inquiry to the AC within five working days of the unusual incident or allegation. In addition to the information above, the report includes

· a summary of the actions taken, 

· recommendation for further actions, and 

· follow-up recommendations. 

Within two working days of receiving the report, the AC

· accepts the recommendations and closes the inquiry; 

· requests an additional investigation by Contract Oversight and Support or Internal Audit; or 

· determines other actions, if any, to be taken by regional or Central Office staff. 

